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PRESTON SMITH, an individual;
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DAVID D. LAWRENCE, State Bar No. 123039
. GONZALES, State Bar No. 59414
A. OYSTER, State Bar No. 225307
CE BEACH ALLEN & CHO], PC

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. CV 10-08840 R (AGRx)
Honorable Manuei .. Real

DECLARATION OF NATHAN A.
OYSTER AND EXHIBITS
THERETO IN SUPPORT OF
OFFICER GUNN'S MOTION FOR
SUMMARY JUDGMENT

Date JUI%Q 2012
Time:
Courtroom:

[Officer Gunn’s Notice of Motion and
otion for Summary Judgment,
Sepamte Statement: and ] Proposed,
Judgment filed concurrently herewith]

TO THE HONORABLE COURT, ALL PARTIES, AND TO THEIR COUNSEL

Defendant OFFICER NEIL GUNN, JR. (hereinafter "Officer Gunn")
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DECLARATION OF NATHAN A. OYSTER
I, Nathan A. Oyster, declare as follows:

1. The facts set forth herein are based on my personal knowledge or, as
specified, upon my information and belief, based on official acts and writings. If
called upon as a witness, I could and would testify competently to the facts
contained herein under oath.

2. laman attorney at law, duly licensed to practice before this Court and
all of the courts of the State of California, and an associate of the law firm of
Lawrence Beach Allen & Choi, PC, attorneys of record for Defendant OFFICER
NEIL GUNN, JR. (hereinafter "Officer Gunn") in the above-captioned matter.

3. Attached hereto as Exhibit "A" is a true and cotrect copy of the
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Complaint in this action.

4. Attached hereto as Exhibit "B" is a true and correct copy of the cover
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page, reporter’s certificate, and relevant pages of Plaintiff Preston Smith’s
(*Plamtiff”’) Deposition taken on May 17, 2012,
5. Attached hereto as Exhibit "C" is a true and correct copy of the cover
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page, reporter’s certificate, and relevant pages of Plaintiff Preston Smith’s
(“Plaintiff”) Deposition taken on May 30, 2012,
6.  Attached hereto as Exhibit “D” is a true and correct copy of
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Plaintiff’s declaration which was filed in support of Plaintiff’s Opposition to

[
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Motion for Judgment on the Pleadings and Application for an Order Denying,

2
2

Deferring or Continuing Motion.

2
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7. Attached hereto as Exhibit "E" is a true and correct copy of the
misdemeanor complaint in People v. Preston Smith, LASC Case No. 9BR01353.
8.  Attached hereto as Exhibit "F" is a true and correct copy of the
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misdemeanor sentencing memorandum in People v. Preston Smith, LASC Case
No. 9BR01353,

9. Attached hereto as Exhibit "G" is a true and correct copy of the
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‘misdemeanor plea form in People v, Preston Smith, LASC Case No. 9BR01353.

10.  Attached hereto as Exhibit "H" is a true and correct copy of the
transcript, including the court reporter's certificate, for the April 29, 2009 hearing
in People v. Preston Smith, LASC Case No. 9BR01353, in which Plaintiff pled
guilty.

11, Attached hereto as Exhibit "I" is a true and correct copy of the
parties' stipulation indicating that Plaintiff's conviction for violating California
Penal Code § 148(a)(1) has not been expunged, withdrawn, or overtorned.

12.  Attached hereto as Exhibit “J” is a true and correct copy of Judge
Fairbank’s May 13, 2011 Civil Minutes.

I declare under penalty of perjury under the laws of the State of California
and the United States of America that the foregoing is true and correct.

Executed on June 4, 2012, at Glendale, California.

/s/ Nathan A, Qyster
Nathan A. Oyster
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hereby submits the following Declaration of Nathan A. Oyster and Exhibits
thereto in support of Officer Gunn's Motion for Summary Judgment.

Dated: June 4, 2012 LAWRENCE BEACH ALLEN & CHOI, PC

By __/s/ Nathan A. Qyster
Nathan A, Oyster
AttorneI)(/s for Defendant
Burbank Police Department Officer Gunn
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Manuel H. Miller, SBN 36947

Max A. Sauler, Esq. SBN 62634

LAW OFFICES OF MANUEL H. MILLER
A Professional Corporation

20750 Ventura Boulevard, Suite 440
Woodland Hills, California 91364
Telephone: (818) 710-9993

Facsimile: (818) 710-1938

Attorney for Plaintiff Preston Smith

PRESTON SMITH, an individual;

Plaintiff,

V8.

DEPARTMENT; BURBANK POLICE
DEPARTMENT OFFICER GUNN;
BURBANK POLICE DEPARTMENT
OFFICER BAUMGARTEN; BURBANK
POLICE DEPARTMENT OFFICER .
EDWARDS; and DOES 1-100, inclusive

Defendants.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF L.OS ANGELES

%Q¢&§Q16

Case No.:
COMPLAINT FOR DAMAGES FOR:

CIVIL RIGHTS VIOLATIONS
PURSUANT TO 42 U.S.C. §§ 1983
(First Cause of Acfion)

VIOLATION OF CALIFORNIA CIVIL
CODE section 52.1
(Second Cause of Action)

INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS
(Third Cause of Action)

ASSAULT AND BATTERY
{Fourth Cause of Action)

{(Uniimited Jurisdiction: Damages Exceed
$25,000.00

[Request For Jury Trial]

COMES NOW, Plaintiff Preston Smith and alleges as follows:

I. PRELIMINARY ALLEGATIONS

i Plaintiff PRESTON SMITH (“Plaintiff” or “Smith") is, and at all times relevant to this

1 Complaint for Damages
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complaint was, an individual residing in the County of Los Angeles, State of Califomia.

2. Plaintiff Smith is ignorant of the true full names and capacities of defendants sued
herein as DOES 1-100, inclusive, and therefore sue these defendants by such fictitious names.
Plaintiff is informed and believe and therefore alleges that each defendant designated herein as a
DOE 1is legally responsible in some manner for the events and happenings herein referred to, and
caused injury and damages proximately thereby to Plaintifi as herein alleged. Plaintifl will amend
this complaint to allege their true names and capacities when ascertained.

3. Plaintiff is informed and believes, and thereon alleges, that at all times herein
concerned defendants, and each of them, were the agents, servants and employees of each of the
other defendants, and each of them, and at all thnes herein alleged were acting within the courée and
scope of said agency and emplbyment. All acts by defendants, and each of them, were ratified by
each. and every corporate defendant, jointly and severally. |

4. The acts and circumstances hereinaf‘tér alleged occurred in the State of Califomnia,
County of Los Angeles and CITY OF BURBANK.

5. Defendant CITY OF BURBANK is a public entity duly organized and existing under
and by virtue of the laws of the State of California.

6. Plaintiff 1s informed and believes that Defendant BURBANK POLICE

I} DEPARTMENT is a department and subdivision of Defendant CITY OF BURBANK.

7. Plaintiff' is informed and believes and theréon alleges that at all times relevant herein,
BURBANK POLICE DEPARTMENT OFFICER GUNN (hereinafter DEFENDANT GUNN) was a
resident of the County of Los Angeles and was a police officer with the City of BURBANK and/or
the BURBANK . At all times relevant hereto, said defendant was acting within the course and scope
of his employment as an officer in the City of BURBANK. At all times relevant herein, said
defendant was acting under color'of law, to wit, under the color of the statutes, ordinances,
regulations, policies, customs, practices and usages of defendant City of BURBANK, its police
department and/or the State of California.

8. At all times relevant herein, DEFENDANT GUNN was acting within the course and

2 Complaint for Damages
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scope of his employment as a police officer and employee of the BURBANK Police Department and
defendant City of BURBANK, which is Hable in respondeat superior for said employees’ state-law
torts pursuant to section 815.2 of the California Government Code. |

9. Plaintiff is informed and believes and thereon alleges that at all times relevant herein,
BURBANK POLICE DEPARTMENT OFFICER BAUMGARTEN (hereinafter DEFENDANT
BAUMGARTEN) was a resident of the County of Los Angeles and was a police officer in the City
of BURBANK. At all times relevant hereto, said defendant was acting within the course and scope
of his employment as an officer in the City of BURBANK. At all times relevant herein, said
defendant was acting under color of faw, to wit, undef the color of the statutes, ordinancés,
regulations, policies, customs, practices and usages of defendant City of BURBANK, its police
department and/or the State of California.

10. At all times relevant herein, DEFENDANT BAUMGARTEN was acting within the
course aﬁd scope of his employment as a police officer and employee of the BURBANK Police
Department and defendant City of BURBANK; which is liable in respondeat-supeﬁor for said
employees’ state—.law torts pursuant o section 815.2 of the California Government Code.

11, Plaintiff is informed and believes and thereon alleges that at all times relevant herein,
BURBANK POLICE DEPARTMENT OFFICER EDWARDS (hereinafter DEFENDANT
EDWARDS) was a resident of the Couﬁty of Los Angeles and was a police officer in the City of
BURBANK. Atall times relevant hereto, said defendant was acting within the course and scope of
his employment as an officer in the City of BURBANK. At all times relevant herein, said defendant
was acting under color of law, to wit, under the color of the statutes, ordinances, regulations,
policies, customs, practices-and usages of defendant City of BURBANK, its police department

and/or the Stale of California.

12, Atall times relevant herein, DEFENDANT EDWARDS was acting within the course

and scope of his employment as a police officer and employee of the BURBANK Police Department

and defendant City of BURBANK, which is liable in respondeat superior for said employees’ state-

law torts pursuant to section 815.2 of the California Government Code.

3 Complaint for Damages
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13.  Plaintiff ttmely filed a claim for damages as required by California Government Code

§ 900 et seq. with the City of BURBANK on or about December 2, 2009. On March 24, 2010 the

City of BURBANK. provided notice of the denial of the Plaintiff's claim.

14, Venue is proper in this Court because all of the events alleged herein occurred within
the County of Los Angeles, alIrdefcndanis conduct operations within the County of Los Angeles, and
all witnesses cither work or live within the County of Los Angeles.

Il. FACTS COMMON TOQ ALL CAUSES OF ACTIONS

15. - Pléintiff repeats and realleges each and every allegation and statement contained in
paragraphs 1 through 14, inclusive, and incorporates the same herein with the same force and effect
as though fully set forth herein.

16.  On or about April 10, 2009 Plaintiff Smith and others were being questioned by
certain Burbank police officers as they were walking in the vicinity of a liquor store in the City of
Burbank. | |

17. After being questioned by the police officer, Plainti ff was “tasered” in his lower back
by Defendant GUNN, causing Plaintiff to fall to the ground and become immobilized. While lying
immobilized on the ground, face down, Plaintiff verbally surrendered and told Defendant GUNN
“OK,, you've got me.” Plaintiff remained face down on the ground and did not attempt to move or
stand up, at which Fime Defendant GUNN “tasered” him and second and third time, causing Plaintiff
to have convulsions. Plaintiff, while still immobilized on the ground, reiterated an unequivocal
surrender and told Defendant GUNN “please don 't shock me again sir, ['m ﬁor a bad person, I'm
not g bad person.” Defendant GUNN was laughing hysterically at Plaintiff, Defendant GUNN then
told Plaintiff “fuck you, asshole, how do you like that. that will teach you to run™ at which time

Defendant GUNN “‘tasered” Plaintiff a fourth time. Plaintiff sensed he could not breathe and thought

‘he was going to die due to Defendant GUNN’s actions. Plaintiff screamed for help, at which time

Defendant GUNN proceeded to “taser” Plaintiff a fifth time, causing more extensive convulsions and
leading Plaintiff to believe he was going to die by electrocution.

18.  Following the fifth “taser” assault upon the Plaintiff, Plaintiff heard other police

4 ‘ Complaint for Damages
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officers approaching in close vicinity at which time one of the police officers shouted at Defendant
GUNN “why can’t we hear you on your 1'adio;” Defendant GUNN proceeded to “taser” Plaintiff a
sixth time. Plaintiff started screaming “he's killing me, he’s killing me,” at which time Defendant
BAUMGARTEN upon arriving at the scene shouted at Plaintiff to “turn on your stomach and shut
the fuck up.” Thereafier, Defendant BAUMGARTEN smashed his knees into the Plaintiffs back
and kidney area. Plaintiff thereafter felt Defendant BAUMGARTEN strike Plaintiff with a solid
object. Defendant GUNN then struck Plaintiff in the head with his flashlight, causing Plaintiff’s
head to be split-open and bleed profuseiy. As Plaintiff's head was jolted aside by the blow,
Defendant GUNN shouted to Plaintiff to “shut the fuck up” and proceeded to strike Plaintiff’s head a
second time with his flashlight, splitiing Plaintiff’s head open in 2 second placé. Thereafter a police
officer grabbed Plaintiff’s right arm and twisted it violently causing ligament damage to Plainfiffs
arm. The police officers then placed handcuffs on Plaintiff so tightly that they cut-off the blood
circolation from his right wrist and thumb, while another officer remained on Plaintiff’s back and
another held Plaintiff's head to the ground with his foot.

19,  Plaintiff was thereafter taken by ambulance to St. Josephs Hospital in Burbank for
emergency medical treatment. While in the hospital Plaintiff overheard a Burbank Police
Department Sargeant instruct another Burbank Police Department officer to falsely state in his police
report that the police located cocaine inside of Plaintiff’s vehicle,

| Ir,
FIRST CAUSE OF ACTION

(FOR VIOLATION OF PLAINTIFFS® CONSTITUTIONAL RIGHTS
| PURSUANT TO 42 U.S.C. §1983) |
© 20, PLAINTIFF repeats, realleges and incorporates each and every allegation of
paragraphs 1 through 14 in Section I and paragraphs 14 through 19 in Section Il above as though

fully set forth herein.

21, This action is brought pursuant to 42 U.5.C. §1983 and the Fourth Amendment of the

United States Constitution.

5 Complaint for Damages
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22. At all times relevant hereto, PLAINTIFF possessed the right, guaranteed by the
Eourth Amendment of the United States Constitution, to be free from unreasonable searches,
seizures, and uses of force by police officers acting under the color of law.

23, As described above, Defendants GUNN, BAUMGARTEN and EDWARDS violated

PLAINTIFF Smith’s Fourth Amendment rights bf untawfully and un:easonabiy battering and

torturing him and by “planting” cocaine in his vehicle and thereafler falsifying the police report(s) as
they pertained to Plaintiff’s arrest. In deing these things, said Defendants GUNN, BAUMGARTEN
and EDWARDS acted spcciﬁcally with the intent to deprive PLAINTIFF of his constitutional nights
under the Fourth Amendment to be free from unreasonable use of force. Said Defendants GUNN,
BAUMGARTEN and EDWARDS subjected PLAINTIFF to the aforemennoned deprivations by
either actual malice, deliberate indifference or a reckless disregard of his rights under the U.S.
Constitution. Said Defendants GUNN, BAUMGARTEN and EDWARDS acted at all times herein
knowing full well that the established practices, customs, procedures and policies of the BURBANK
Police Department would allow a cover-up and allow the continued violation of the Fourth
Amendment of the Constitution of the United States.

24, On the date of PLAINTIFF having been subjected to battery by the Burbank Police
Department officers as indicated above, Defendants GUNN, BAUMGARTEN and EDWARDS,
acting within the course and scope of their duties as peace officers of the CITY OF BURBANK,
deprivinig PLAINTIFF of his rights to be free from unreasonable use of force and torture as

delineated herein above, and thereafter in violation of PLAINTIFFS’ due process rights proceeded to

iliegally assanit and batter PLAINTIFF, falsify evidence, submit false police reports and offer

perjurious testimony so -as to ensure that PLAINTIFF would be wrongfully charged.

. 25. At the time of these constitutional violations by Defendants GUNN, BAUMGARTEN
and EDWARDS, Deféndant CITY OF BURBANK had in place, and had ratified customs and
practices which permiited and encouraged their policé officers to unjustifiably, unreasonably and in
violation of the Fourth Amendment, to unlawfully arrest persons without probable cause, to commit

random and wanton acts of violence against people with no legal justification, plant evidence, falsify

6 Complaint for Damages
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17| police reports and present perjured testimony to ensure the wrongful conviction of persons.
2 26, S'aid customs and practices also called for the Defendant CITY OF BURBANK and
3 | the BURBANK Po!fce Department not to discipline, prosecute, or objectively and/or independently
4 in§estigate or in any way deal with or respond to known incidents and complaints of unreasonable
5 | and illegal searches and beatings, false arrests, falsification of evidence, the preparation of false
6 || police repotts to justify such wrongful conduct, and the giving of false testimony in trial to cover-up
7 } and conceal such wrongful conduct by officers of the BURBANK Police Department and its various
8 || Divisions, and for the Defendant CITY OF BURBANK to fail to objectively and/or independently
9 |l investigate or in any way deal with or respond to or the related claims and lawsuits made as a result
10 § of such false arrests, illegal uses of force, and related mi;conduct.
" 27.  Defendant CITY OF BURBANK was aware of and was deliberately indifferent td a
12 || pervasive and widespread pattern and practice with the EURBANK Police Department of concealing
13 || known instances of iliegal, excessive and unreasonable use of -force, falsified police reports, witness
14 | coercion, on-duty criminal acts and on-duty acts of moral furpitude. Said Defendant failed to take
15 || any reasonable measures to correct -this patiern and practice and as a result said city and persons have
16 | been deliberately indifferent to the civil rights violations which resulted, including those which are
17 || described in the present claim.
18 28.  Said customs and practices called for and led to the refusal of said Defendant CITY
19 | OF BURBANK to investigate complaints of previous incidents of illegal uses of excessive force, the
20 || filing of false police reports to conceal such misconduet, the falsification of evidence and Iﬁerjury
21 ahd, instead, officially claim that such incidents were justified and proper.
22 29.  Said customs and practices called for said Defendant, by means of inaction and
23 || coverup, to encourage an atmosphere of lawlessness within the police department and to encourage
24 || their police officers to believe that excessive use of force against residents of BURBANK and of Los
25 || Angeles County or persohs present therein, the submission of false police reports, and the
26 }| commission of perjury was permissible and to believe that unlawful acts of falsification of evidence,
27 Il excessive use of force, and perjury would be overlooked without discipline or other official
28
7 Complaint for Damages
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ramifications.

30, Said customs and practices of said Defendant CITY OF BURBANK evidenced a
deliberate indifference to the violations of the constitutional rights of PLAINTIFF. This indifference
was manifested by the failure to change, correct, revoke, or rescind said customs and practices in
light of prior knowleﬂge by said Defendant and its subordinate policy makers of indistinguishably
similar incidents of unjustified and unreasonable and unlawful arrests, illegal and excessive uses of
.force, falsification of evidence, submission of false police reports and perjury.

31, Other systemic déﬁciencies of said Defendant CITY OF BURBANK which indicated,
and continue té indicaie, a deliberate indifference io the violations of the civil rights by the officers
of the BURBANK Police Department include: |

i. preparation of investigative reports designed to vindicate and/or justify false and
unlawful searches and arrests;

il preparation of invest.iga'tive reports which uncritically rely solely on the word of
officers involved in unlawful arrests or in the planting of evidence and which
systematically fail to credit testimony by non-officer wiinesses;

iii.  preparation of investigative reports which omit factual information and physical
evidence which contradicts the accounts of the officers involved;

iv. issuance of public staternents exonerating officers involved in such incidents prior to
the completion of investigations of wrongful arrests.

V. failure to maintain centralized department-wide system for the tracking and
monitoring tort claims and lawsuits alleging illegal searches, false arrests,
planting of evidence, perjury, abuse of authority, illegal and unjustified uses of
grcessive fbrce, and race-based misconduct by individual officers so as to
identify those officers who engage in a pattern of abuse of police authority and
police misconduct.

32" Said Defendant CITY OF BURBANK also maintained a system of grossly inadequate

training pertaining to the lawful making of arrests, police ethics, the law pertaining to searches and

8 Complaint for Damages
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seizures, testifying in trial and perjury, the use of force, the collection of evidence, and the
preparation of police reports.

33.  The lforegoing acts, omissions, and systemic deficiencies are customs and practices of
said defendant and such caused, permitted and/or allowed under official sanction Defendants GUNN,
BAUMGARTEN and EDWARDS to be unaware of, or inféntionally overlook and ignore, the rules
and laws goveming the laws and requirements for arrests as well as the use of force. The foregoing
acts, omissions, and systemic deficiencies are customs and practices of said Defendant and sudh
caused, permitted and/or allowed under official sanction said Defendants GUNN, BAUMGARTEN
and EDWARDS to believe that searches and arrests are entirely within the discretion of the officer
and that improper and unlawful searches and arrests, filing of false and misteading police reports,

and the conmmission of perjury, as well as the use of excessive force, would not be objectively,

' thoroughly and/or properly investigated, all with the foreseeable result that Defendant’s officers

would make false and unlawful searches and arrests, and falsify evidence, submit false and
misleading police reports, and commit perjury, employ excessive force, and thereby violate the civil
rights of the citizens of this state with whom said officers would come into contact with.

34, Asaresult of the aforementioned acts, omissions, systematic deficiencies, customs
and practices, Defendants GUNN, BAUMGARTEN and EDWARDS unlawfully utilized exce_ssive
force and torture upon PLAINTIFF, and developed and implemented a plan to unlawfully secure |
prosecution, conviction and imprisonment through the offering of false and misleading police reports
and the presentation of faisified evidence and perjurious testimony.

35.  As adirect and proximate result of the aforementioned acts of said Defendants,
PLAINTIFF suffered the violation of his constitutional rights as deseribed above. As the further
actual and proximate resulf of the acts and omissioﬁs of said defendants, as described herein,
PLAINTIFF was made {o suffer and sustain severe physical injury and continues to suffer, éevere
emotional and psychological pain, suffering, anxiety, depression, anguish, shock, and fear and loss of

income,

36.  The aforementioned acts of said Defendants were willful, wanton, malicious and

9 Cornplaint for Damages
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oppressive thereby justifying the awarding of exemplary and punitive damages as to said Defendants.
' Iv.
SECOND CAUSE OF ACTION
(VIOLATION OF CALIFORNIA CIVIL CODE § 52.1

{ As To Police Officer Defendants GUNN, BAUMGARTEN and EDWARDS)

37, PLAINTIFF repeats, realleges and incorporates each and every allegation of
paragraphs 1 thfou.gh 36 above as though fully set forth herein,

‘38, When Defendants, and each of them, engaged in the conduct described above, they
violated Plaintiff’s civil rights under California’s civil rights laws.

39.  Defendants engaged in the conduct described above in an unnecessary and
unreasonable manner. A reasonable police officer upon approaching Plaintiff as set forth above
would not have engaged in the above described conduct and would not have effectuated the battery
and torture of Plaintiff Smith. - |

40.  Defendants acted unreasonably, without provocation, and with malice. The detention
and intimidation, with deliberate acts of battery, electronic torture against Plaintiff Smith constituted
specific threats and coercive actionable conduct by Defendants against him. The actions of
Defendants GUNN, BAUMGARTEN and EDWARDS, made under color of law, were intended to
and did wrongfully intimidate and injure Plaintiff Smith and caused him to be placed in fear for his
personal safety.

41, The aforementioned acts of said Defendants were willful, wanton, malicious and
oppressive thereb.y justifying the awarding of excemplary and punitive damages as to said Defendants.

Y.

THIRD CAUSE OF ACTION
(BY PLAINTIFF Smith FOR INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
AGAINST POLICE OFFICER DEFENDANTS GUNN, BAUMGARTEN and EDWARDS)
42 PLAINTIFF repeats, realleges and incoﬁorates each and every allegation of
paraéraphs 1 through 41 above as though fully set forth herein.

10 Complainf for Damages
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43.  Defendants GUNN, BAUMGARTEN and EDWARDS had a duty and obligation to

perform their employment, conform their conduct, and execute laws and regulations in a lawful and

reasonable manner.
44,  Defendants GUNN, BAUMGARTEN and EDWARDS, by engaging in the conduct

hereinabove alleged, including the battery and electronic torture committed upon Plaintiff Smith,

intended to cause Plaintiff Smith severe emotional distress. Defendants’ conduct as hereinabove

alleged against Plaintiff Smith was extreme and outrageous conduct

45,  Defendants GUNN, BAUMGARTEN and EDWARDS knew, or should have known
with a substantial certainty that their conduct in the above INCIDENT would subject Plaintiff Smith
lo severe emotional distress and would seriously and substantially harm Plaintiff Smith. Defendants

GUNN, BAUMGARTEN and EDWARDS knew that they had power and control over Plaintiff

'Smith, and they perpetrated the acts described in this complaint with the intent to inflict such harm

and severe emotional distress upon Plaintiff Smith and or acted in perpetrating the heinous,
retaliatory, and indecent acts described herein, with the knowledge that such barm and severe
emotional distress was substantially certain to befall Plaintiff Smith s a result, or with reckless
disregard for the substantial certainty that such harm wpuld befall Plaintiff Smith.

46.  The conduct perpetrated by Defendants GUNN, BAUMGARTEN and EDWARDS
was and is a perpetrated malicious design and intent to harm and inflict pain and suffering and
extreme emotional and mental distress on Plaintiff Smith.

47. As a direct result of Defendants actions, Plaintiff Smith suffered and continues to
suffer from severe emotional distress, physical injury and loss of income.

48.  The aforementioned acts of said Dafendants were willful, wanton, malicious and

oppressive thereby justifying the awarding of exemplary and punitive damages as to said Defendants.

I
I
i
i

11 Complaint for Damages
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VL
FOURTH CAUSE OF ACTION

(BY PLAINTIFF Smith FOR ASSAULT AND BATTERY AGAINST
AGAINST POLICE OFFICER DEFENDANTS GUNN,
BAUMGARTEN and EDWARDS)

49. PLAINTIFF repeats, realleges and incorporates sach and every allegation of
paragraphs 1 through 48 above as though fully set forth herein.

50. Defendants GUNN, BAUMGARTEN and EDWARDS had a duty and obligation to
perform their employment, conform their conduct and execute laws and regulations in a lawful and
reasonable manner.

51. Defendants GUNN, BAUMGARTEN and EDWARDS while engaging in the conduct
hereinabove alleged, including the including the assault and battery énd electronic torture committed
upon Plaintiff Smith, .deliberately assaulied and battered Plaintiff Smith without his consent.

52. Such actions of assault and battery and electronic torture npon Plaintiff Smith was
withowt his consent and, as a direet result of Defendants’ actions, Plaintiff Smith suffered physical
and emotional injuries and continues to suffer from severe emotionél distress.

53. The aforementioned acts of said Defendants were willful, wanton, malicious and

oppressive thereby justifying the awarding of exemplary and punitive damages as to said Defendants.

"PRAYER
WHEREFORE, Plaintiff prays for judgment against Defendants, and each of them, as follows:

1. General damages in an amount according to proof;
2, Special damages in an amount according to proof;
3. Exemplary and punitive damages in an amount according {0 proof as to the First,

Second, Third, Fourth causes of action;
4. Interest as allowed by law;

3. Plaintiffs’ costs of suit incurred herein;

12 ‘ Complaint for Damages
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6. Attorney’s fees as allowed by code, and;

7. Such other and further relief a may be just and proper.

LAW OFFICES OF MANUEL H. MILLER
A Professional Corporation

MAX A. SAULER, Esq.
Attorney for Plaintiff

Complaint for Damages
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1 UNITED STATES DISTRICT COURT
2 CENTRAL DISTRICT OF CALIFORNIA
3
4 PRESTON SMITH, an individual; )
5 Plaintiff, )
6 vE. ) No. CV 10-08840-R~AGR

7 CITY OF BURBANK, BURBANK POLICE )
8 DEPARTMENT, BURBANK POLICE )
9 DEPARTMENT OFFICER GUNN; BURBANK )
10 POLICE DEPARTMENT OFFICER )
11 BAUMGARTEN; BURBANK POLICE )
12 DEPARTMENT OFFICER EDWARDS; AND )

13 DOES 1 THROUGH 100, INCLUSIVE, )

14 Defendants. )
15 )
16
17 DEPOSITION OF PRESTON SMITH
18 Burbank, California
19 Thursday, May 17, 2012
j 20 Volume I
21

22 Reported by:
SHELLEY HOLMES
23 CSR No, 9482
24 Job No, 145073

25 PAGES 1 - 148
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to. |

MS. HOMISTON: And you will stipulate that he is
fellowing yoﬁr instructions when you answér?

MR. COLETTI: I will.

MS. HUMISTON: On all of the occasions when you 02:04PM
have instructed him not to answer?

MR. CCLETTI: Yes.

MS. HUMISTON: And in the future so we don't have
to go through that?

MR. COLETTI: Yes. Sure. 02:04PM

BY MS. HUMISTCN:
Q Now, Mr. Smith, you pled guilty to charges

arising out of your arrest on April 10th, 2003; correct?

A Yes.
Q and one of those was, "Used elbows and hands 02:04PM
and a fist to strike Officer Baumgarten, Officer
Edwards, Officer Joel Rodriguez, and Officer Gunn during
an attempt to lawfully restrain the defendant.”
So do you recognize Officer Edwards to my left?
A I didn't plead guilty.to that. 02;05PM
Q Well, you did.
A TNo, I didn't.
Q Whether you like it or not, you did?
A No, I did not. That was not stipulated
anywhere I said that. 02:05FPM
Page 106
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby certify:

That the foregoing proceedings were taken before me
at the time and place herein get forth; that any
witnesges in the foregcing'proceediﬁgs, prior to
teatifying, were placed under oath; that a verbatim
record of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; further, that the foregoing is an accurate
transcription thereotf.

I further certify that I am neither financially
interested in the action nor a relative or employee of
any attorney of any of the parties.

-IN WITNESS WHEREOF, I have this date subscribed my

name .

Dated: June 1, 2012

SHELLEY HOLMES

U8R No. 9482

¢2:56PM

Page 148

Veritext National Deposition & Litigation Services
866 299-5127



= y
Case 2:10-cv-08840-R-AGR '}Document 62-1 Filed 06/04/12 Page 23 of 71 Page 1D #:497

EXHIBIT C



Ty * >

Case 2:10-cv-08840-R-AGR '/Document 62-1 Filed 06/04/12 Page 24 of 71 Page ID #:498

Bow N

10

11

i2

13
14
15
16
17
i8
18
20
21

22
23
24
25

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

PRESTON SMITH, an individual,
Plaintiff,

)

)

)

)

}

Ve, ) No. CV10-08840-4-ACGR

)

CITY OF BURBANK, BURBANK POLICE )

DEPARTMENT, BURBANK POLICE )

DEPARTMENT OFFICER GUNN; BURBANK )

POLICE DEPARTMENT OFFICER )

BAUMGARTEN; BURBANK POLICE )

DEPARTMENT OFFICER EDWARDS; AND )

DOES 1 THROUGH 100, INCLUSIVE, )
)
)
)

Defendants.

DEPOSITION OF PRESTON SMITH
Burbank, California
Wednesday, May 30, 2012
Volume II

Reported by:
SUSAN C. CAMPANA
CSR NO. 9573, RPR
Job No. 146812

Pages 149-420
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—

i I''m sorry.
2 | Q. And did you see what officer hit you with the

3 flashlight?

4 A, At that point, no.:

5 0. Well, from what you can feel when the flashlight

6 nit your shoulder blade twice, was it a blow where it was

7 acrass the back or directly down onto the -~

8 A. Directly down onto it.

9 Q. And after you were struck the Lirst time, did it

10 cause your body o move?

11 A. No.
12 Q. So he didn't hit you that hard?

13 A, The blows to the back -- it was just more on the

14 muscle part of my shoulder blade. So it really didn't

15 hurt as bad as it would have if it would have been on a
16 bone or something.
17 0. So when you say it was -- when you say you were

i8 struck on your shoulder blade twice with a flashlight,
19 you mean you were struck on the muscle near your

20 shoulder?

21 A. Right. Well, I got muscle all over my shoulder
22 blade right there. So...

23 I mean, even if vou were to take a flashlight
24 right now and hit me hard with it, it wouldn't do a lot

25 of damage like it would to somebedy else.

Page 212
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1 Q. Yeah. I can imagine.
2 ‘ So it didn't -- being struck twice in the
3 ghoulder area with the flashlight didn't cause you to

4 jerk your body or --

5 A, No. Not at that --

6 Q. -~ move that much because you're very fit?

7 A, No. It did not cause me to move.

8 Q. Okay. And it didn't hurt that much?

9 A. No.

10 Q. and do you know where the person was standing at
11 the time you were struck in the -- in the shoulder muscle

12 two times with a flashlight?
13 A. I could feel his presence, like, right on top of
14 me, maybe -- possibly a hand on my back for his -- for

15 his leverage. I don‘'t really know exactly at that point.

16 Q. Well, when you say you could feel his presence,
17 was it somebody to your left? Was it somebody to your
18 right? to the front? towards your feet?

19 A, No. It was somebody -- it was somebody to my

20 right. Probably right in front of the other officer --

21 definitely in front of the other officer that was down my

22 by my right -- lower-right side,

23 Q. So it's somebody that was in your presence, LO

24 your right, but -- but not down towards your feet?

25 A, No. It's somebody that was right above the guy
Page 213
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Q. Really? Who are they?

A, I have no idea, but...

Q. Well, that was the neighborhood you were used to
frequenting.

A, Right.

Q. Did you find any witnesses?

A, The -- the Taser gun shows -- I believe it

records how many times.

Q. Well, it records how many times it was fired --
A. Yeg.
Q. -- correct?

The question to you ig, did you f£ind two holes

that indicated that both Tasers went intc your body?

A, No, I did not.

Q. Did you find any holes in any of your c¢lothing,
your belt, or anything else that indicated that --

A In my belt.

Q -- that two Tasers went into my body?

A. In the belt.

0 In the belt.

And in the location where the belt was on your
body, is that consistent where the one hole was with your
body?

A. I don't remember. All I know is that I got

Tasered te the extreme.
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1 Q. Have you ever talked to anybody how you could be
2 Tasered to the extreme when you didn't have two Tasers --
3 A, I don't need to.

4 Q. ~-- that entered youxr body?

5 A, I know what happened to me.

6 Sorry.

7 MR. COLETTI: Just listen to the question. Wait

8 until she's finished. And just answer that guestion.

5 Q. BY MS. HUMISTON: Did the doctor talk to you

10 about the fact that vou did not have twc Taser holes in

11 your body?

i2 A. They -~ when they had it on video -- they were
13 videotaping it, and they were looking -

14 MR. COLETTI: The gquestion just calls for a "yes" or
15 "no. "

16 THE WITNESS: No -- or yes.

17 Q. BY MS. HUMISTON: And what did the doctor tell
18 you?

19 A, I don't actually remember the doctor taiking to
20 me about it. I remember the officers talking in front of

21 me with the doctor.

22 Q. So the doctor didn't tell you anything while you
23 were at the hospital that you recall at all?

24 A. He asked me some gquestions.

25 Q. Well, what specific guestions did the doctor ask
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1 kind of 1lit up.

2 Q. The vard was lit up?
3 A, Not, like, lit up, 1lit up. But, I mean, I could
4 see where I was landing. I could see what was in front
5 of me. I could see Cfficer Gunn on the wall,
6 Q. But the alley was dark?
7 A. The alley -- the alley was pretty dark.
8 Q. So as you were running down the alley, could you
9 see where you were going, or you just knew your way?
10 A, Yeah. I could see where I was going. I could
11 gsee -- I could pretty much see the end of the alley. And
12 plus, T~ I know the neighborhood. 8o I knew where the

13 end of the alley was at.

14 Q. You knew where the end of the alley was?

15 A Yes.

16 Q. And when you got to the end of the alley, is

17 that when you went over the wall?

18 A. No. It had about -- I was only about halfway --

19 halfway down the alley, maybe only a quarter of the way.
20 And I thought -~ I figured that an officer was going to
21 be driving up the alley and --

22 Q. Why did vou figure that?

23 A. Becguse of ~- I figured he had a radic, he would
24 have called for backup.

25 Q. And vou assumed they'd be coming from that
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1 Q. What did you do during those ten minutes?
2 A, I went towards Maric's houge. I never went

3 inside. I asked him about the cell phene battery. I

4 hadn't got around to asking him about the cocaine. I

5 think he volunteered some information that he didn't have
) any or not much or whatever.

7 and go I went back -- I just asked if he could

8 get the ‘cell phone batteries. And that's when he brought

9 the cell phones out.

10 ‘ Before the cop even came up, I just said, "Hey,
i1 let's go get some alcohol."

12 And he gaid, "Ckay."

13 So we started ﬁalking across. I hadn't really

14 talked to him much at all.

15 Q. So for how long had you been back in the parking
16 lot when you first noticed the Burbank police officer?
17 A, We were walking -- we were walking through the

18 parking lot. So I guessg it might be 30 seconds to a

19 minute -- 30 to 45 seconds.
20 Q. Was Mario the only person that was with you?
21 A, Yes.
22 Q. Where was Yesenia at that time?
23 A. In the truck.
24 Q. Okay. And when you first -- strike that. '
25 What first made you aware that there was a
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1 Burbank police officer in the wvicinity?

2 A. We were -- as we were walking, you could see

3 him. He pulled, like, into the turning lane, and he was
4 going real siow, like looking at us.

5 0. And was that Officer Gunn?

6 A Yeg.

7 Q. What did Qfficer Gunn do next?

8 A. He turned left and pulled in the parking lot.

9 As he's coming up the curb, his car wag, like -- the tail
10 end of it was still out on the street.

11 Q. Did he stop the vehicle before fully entering

12 the parking lot?

13 A, Yes.

14 Q. - And did he get out of the car?

15 A, While he wag still in the car, he asked if

18 either one of us -- no. He asked -- he asked if either
17 one of us was on probation or parole. &And we both said
18 no.

19 | Q And he said that while he was still in the car?
20 A, Yes.

21 Q Did he have either of his windowsg down?

22 A Yes. He had his driver's side window down.

23 Q. And was the driver's side window the closest
24 window to where you were at the time?

25 A. I believe it was the passenger window.
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1 A, No. I was actually planning on going back to

2 Van Nuys, whers we were. When we left, we had no drugs.
3 So I had no reason to have anything with me.

4 Q. After Officer Gunn asked what was thrown, was

5 there ,a response from either you or Mario?

6 A, Yeah., Mario said, "Nothing was thrown.™

7 Q. And at this point, are you stopped, or are you
8 st£ill moving?

9 A, No. We were kind of stopped -- we were stopped

10 and looking at him, talking to him.

11 Q. How far away were you from Officer Gunn's cax
12 when this discussion is happening?
13 A. Two feet,
14 0. Did anything else happen before Officer Gunn got
15 cut of his vehicle?
16 A. He agked us to stand in front of his vehicle as
17 he exited his vehicle.
18 0. And you underétood that to mean the front
19 with -- towards the hood of the car?
20 A. Yes,
21 Q. Did you comply with that?
22 A, Yeg.
23 Q. Did Mario comply with that?
2@ A, Yes.
25 Q. And how exactly did yvou comply with it
Pagé 388
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1 physically?

2 4. walked to the front of the vehicle.

5 Q. Did you put your hands on the hood?

4 a. T don't think I -- no. I was smoking a

5 cigarette at the time.

6 Q. Did Mario put his hands on the hood?

7 A, I don't believe 80,

8 Q. Were you facing the hood of the vehicle or

9 facing away from it?

10 A. I was actually watching the officer going that
11 direction with his flash- -- oh, veah. He had a

12 flaghlight. Looking on the ground.

13 Q. Where did -- well, strike that.

14 Did you see Officer Gunn get out of the cax?

15 A, Yes, I did.

16 Q. pDid he walk towards the front of his vehicle or
17 towards the rear of his vehicle? .

18 A. Towards the front.

19 Q. So he walked in the direction that you and Mario
20 were? )

21 A, veah. And kind of -- diverted off to the left
22 as he wag walking.

23 Q. And he was illuminating something on the ground?
24 A, Yes.

25 Q. And you understood it at the time that he was
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1 looking for something that wmay have been thrown? |
2 A, Yes.

3 Q. Ag Officer Gunn‘was illuminating an object on

4 the ground, was anything said between any of the three of
5 you?

6 A, No.

7 Q. What happened next?

8 A, T was kind of whigpering to Mario. I go, "Fuck,
9 Mario. I'm" -- “"I'm on parole, you know, and I'm

10 nervous." |

11 And Mario said, *Just relax.”

12 And -- I think had he not of walked away looking
13 for something, I might not have ran. Because I -- I

14 wasn't really panicked until he started doing that. And
15 then I -- it kind of just concerned me. And I really

16 thought I could just run away and get away. T didn't

17 think we were going to have any confrontation. I just

18 thought I'd get away.

19 Q. So as Officer Gunn continued to look for the
20 object, then you got concerned that this could have more
21 gserious problems for you?
22 A, ves. I started thinking about it, about the
23 conseguences of being on parole.
24 Q. And you thought you'd be able to just gsimply
25 outrun Officer Gunn?
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1 first corner. Right -- when I almost txipped and

2 stumbled, I knew he was right behind me, and I got

3 nervous .

4 Q. Once you realized he was chasing you, what was
5 your plan then?

6 A. Well, I still -- I still thought I was golng to

7 be able to get away. I still didn't think there was

8 going to be a problem. I was -- I was nervous and

9 scared, though. I didn't want to be in that gituation.
10 Q. How long were you running before you reached the
11 wall that you eventually went over in terms of, let's

12 say, seconds or minutes, in terms of time?

13 A, 30 to 40 seconds.

14 Q. So in those 30 to 40 seconds, did Officer Gunn

15 gay anything to you?

16 A. No. I don't remember him saying anything.
17 Q. Did he tell you to stop?

18 A. No. I don't remember that.

19 Q. Did you say anything te Officer Gunn during

20 those 30 to 40 seconds --

21 A, Just running down the alley, I said, "Don't
22 shoot me."
23 Q. And that's what you said earlier. You said --
24 you were telling him, "Don't shoot me, " during those 30
25 to 40 seconds?
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1 Q. How long did each of the Taser shocks last?

2 A. It seemed like forever, but I guess I would say
3 maybe seven to ten seconds.

4 Q. And was there a gap between each of the Tasers?
5 A. Yes. Every gap seemed to be almost identical.
) 0. How long were the gaps?

70 A, Just a few seconds.

8 Q. From the time you landed in the backyard until
9 you were placed in handcuffs, how much time was that?

10 A. From the -- oh, till the time I was placed in

11 handcuffs or till --

12 Q. Let's say handcuffs first.
13 A. I would say three to four minutes.
14 Q. Okay. From -- have you now told me about

15 everything that you and Officer Gunn talked about from

16 the time you first saw him until you were on top of the
17 wall?

is A. I believe so.

19 Q. And until you made it onto the other side of the

20 wall in the backyard, you had no physical contact with

21 Officer Gunn; is that right?

22 A, Nothing.

23 Q. okay. So during the three to four minutes you
24 were in the backyard before you were handcuffed, you

25 believe you were Tased either five or six times; is that
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1 right?

2 A. Correct.

3 0. And you believe you were struck four times --

4 twice on the shoulder and twice on the head?

5 A, Yes.

6 Q. Ig that the only fofce that was used against you

7 during that period of time?

8 A. By Officer Guan?

9 Q. Correct.

10 A, Yas. -

11 Q. I want you to just make this clear.

12 Take me through everything that you recall

13 Officer Gunn saying to you during those three to foux

14 minutes after you went over the wall and before you were

15 handcuffed.

16 A, I only heard his voice one time.

17 Q And what did he say at that time?

18 A. "Shut the fuck up, and I'll stop."

19 Q And was that -- when was that in relation to the

20 four strikes that you felt?

21 A. Maybe -- just a few seconds afterwards. Maybe

22 eight to ten seconds afterwards. It was almost

23 immediate.

24 Q. Did you say anything other than what you've

25 already talked about during your depositions during those
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1

2

e I, SUSAN C. CAMPANA, a certified shorthand

4 feporter'of the State of California, do hereby certify:
5 That the foregoing proceedings were taken before
6 me at the time and place therein set forth; that any

7 witnesses in the foregoing proceedings, prior to

8 testifying, were placed under oath; that a verbatim

9 record of the proceedings was made by me using machine
10 shorthand which was thereafter transcribed under my

11 direction; further, that the foregoing is an accurate

12 transcriptlion thereof;

13 : That before commpletion of the deposition,

14 review of the transcript was requested;

15 I further certify that I am neither financially
16 interested in the action nor a relative or employee of
17 any attorney or any of the parties.

18

19 IN WITNESS WHEREOF, I have this date subscribed
20 my name.
21
22 Dated: June 4, 2012
23
24

SUSAN ¢. CAMPANA, SR NO. 8573, RPR
25
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DECLARATION OF PRESTON SMITH

I, Preston Smith., declare and state as follows:

1. [ am the Plaintiff in the above captioned action. 1 know the following

facts of my own personal knowledge, except where stated on information and

L - T R

belief. If called upon and sworn as a witness, 1 could and would competently

ek
=

testify thereto.

— 7
| R

2. On April 10, 2009 T was being questioned by City of Burbank Police

e
B W

Officers near a liquor store in the City of Burbank., After being questioned by the

&3

—
L

City of Burbank Police Officers I ran from the Police Officers. -

S
<

3. I was apprebended by the Police Officers and was tasered in my low

ek
= s B |

back by Officer Gunt and at which point I fell to the ground immobilized. While

—
g

lying on the ground, in a face down position, I told Officer Gunn that “OK,, you’ve

o B
-

got me.” 1 remained face down on the ground and ! did not attempt to move or

[y
e

stand up. Officer Gunn continued to taser me a second and third time, causing me

R 8

to go into convulsions. While I was still immobilized on the ground, 1 begged

el
Lh

Officer Gunn “please don’t shock me again.” In response, Officer Gunn told me

o
Lo

“f—k you, asshole, how do you like that, that will teach you to run,” at which time

8 3

w4
Plaintiff's Opposition to Motion for Judgment on the Pleadings and
Application for an Order Denying, Deferring or Continmuing Motion
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.Cagg 2:10-cv-08840-VBF -AGR  Document 27  Filed 04/26/11 Page 5 of 20 Page ID #:265
11} Officer Gunn tasered me a fourth and fifth time. Officer Gunn tasered me again
211 and then hit me a number of times with his flashlight.

3
4 4. City of Burbank Police Officer Baumgarten smashed his knee into my
51| back area, 1 do not at this point recall specifically what Officer Edwards did
6
; although he was present.
it
9 : .
o I declare under penalty of perjury pursuant to the laws of the State of
11} California that the foregoing is true and correct,
12
13
14 Executed this 26th day of April, 2011, at Castaic, California.
15
16
17
’
1B By .
19 . Preston Smith -
20 '
21
22
23
24
25
26
27
28
-5
Plaintiff’s Opposition to Motion for Judgment on the Pleadings and
Application for an Order Denying, Deferring or Continuing Motion
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&

g

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES . -
” 90201553

THE PEOPLE OF THE STATE OF CALIFORNIA, Case Ng.
Flainiiff
VS.

PRESTON LEONARD SMITH
MISDEMEANOR COMPLAINT -

FILED

1OE AnMGEL ES SUPBRIOR C'OU o

) g &/
Defendant APR 1 4 200

JOMN A CLABKE GLEP.K
BY . CA Ac%g. CEPLTY

" The undersigned declarant and complainant is informed ar;d believes that-
COUNTI
Onor aBout April 14, 2009, in the above-entitled Judicial District, PRESTON LEONARD SMITH did
willfully and unlawfully artempt b:v'. means of any threat or violence, to deter or prevent an executive of Ticer
from performing any duty imposed upon such officer bylaw, or who knowingly vesisis, by the use of foree
or vielence, such officer in the performance of his duty, a violation of Section 69 of the PENAL CODE of
the Siate of California, a misdemeanor. .
COUNT I
On or about April 10, 2009, in the above-entitled Judicial District, PRESTON LEONARD SMITH did
willfully and unlawfully resist, delay or obstruct a public officer discharging or attempting to discharge any
duty of his office or employment, to wit: RAN FROM OFFICER GUNN DURING LAWTUL |
DETENTION AND DESPITE ORDERS TO STOP; USED ELBOWS AND HANDS IN A FIST TO
STRIKE OFFICER BAUMGARTEN, OFF I( ER EDWARDS, OF I“E(‘LR'J()I*L; OFFICER
RODRIGUEZ AND QFFICER GUNN DURINC; OFFICERS ATTE MP’I TO LAWFULLY

RESTRAIN THE DEFENDANT: FLAILED ARMS AND KICKED LEGS WHEN OFFICER

City Attorney's Office
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5

BAUMGARTEN, OFFICER EDWARDS, OFFICER JOFL. OFFICER RODRIGUEZ AND e

e

OFFICER GUNN TRIED TO DETAIN THE DEFENDANT, a violation of Section 148(a) [} of the S
PENAL CODE of the State of California, a misdemeanor. b
COUNT Ii
On or about April 10, 2009, in the above~entitled Judicial District. PRESTON LEONARD SMITH did
willfully and milawfully use. or be under the influence of a controlled substance, to wit: COCAINE. a % ,,/
viotation of Section 11350(a) of the HEALTH & SAFETY CODE of the State of California, a
misdemeanor. |
COUNT IV
On or about Apri} 10, 2009, in the above-entitfed Judicial District, PRESTON LEONARD SMITH did
willfully and unlawfully possess a device, instrument, or paraphernalin designed for injecting or smoking a

controlled substance. a violation of Section 11364 of the HEALTH & SAFETY CODE of the State of

(aliforsia, a misdemeanor.

Pursuant to Penal Code Section 1054.5(b), the People are hereby informally requesting that defense
counsel provide discavery to the People as required by Penal Code Section 10543,

Further, attached hereto and incorporated herein are official reports and documents of a taw enforcement
agency which the undersigned believes establish probable cause for the arrest of PRESTON LEONARD
SMITH, for the above-listed crimes

[ declare umder penalty of perjury that the foregoing is true and correct.

Executed at Burbank, County of Los Angeles, State of California, on April 14, 2008

Declarant and Complainant

City Attorney's Office

e
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Courr Or CALIFORNLA, COUNTY OF 108 ANGELES
AROR SENTENCING MEMORANDUM + GEWERAL MIPFRIEANORS n

i /\“ﬁse o:
Dipirndant: 'F/CB oY) ,QIL./ f’U\_, T }71 Al
s /%(7’/}'6‘7 | Deptliv: 7 | Prasecutor: Wl Deignse Atly:

i,

Judguiw / % e I Clerk: O(mz_. | Reporier: m inerpreterdLangiizgr e

fm@w_mwgm_m pga K
{4 Arraignm mr niert and U for sgi nc,ingwa‘ruau fe{ ne legal calserwhy JEIng‘N.nlSIDLI t oW OF pronounced.

2t

As-10 Coun a wintatioh of § | . of the [ Penal Code £3H&S Code [)W&I Code [1Veh. Code (V. Code
. Sedtenge
i, | Y Probntion is denied. Defendanl is to serve days in tha Los Angeles Courty Jaid, forthwith, {] consecitive 1o, | 7 conpcurrent

* Defendant 15 to recetve credit of _tays aclwal plus, days GTMWT, for 5 1otal of, days- | 1 Time may be sarvad in any peral instilytion
7] 1Payafine of § plus penatly assassments.

LS e j
3. | }Pay the fines snd assesemrents as sel frth in pargraph 20 befow. (70 L’A T £ /wd,
: | J Exgertion of the foregaing sentence is suspended (ESS), and the following conditional sentence Is irposed;

EWASMMEMQDM@EML&HM : e
[4 impasifion of saptence s suspendad (1S53 [ 1 With supervision by county pratetion officer (formel prabariar), 7‘/, Uy W_,
Tty a period of D__ycafs!monms upon the following terms and conditions:
i £ Serv:?;)__ ays in tne Los Ange es County jail. |] consecutive Lo [ 1 concurrent with o | ) Suspended,
Defendimi 10 receive cusindy credit nr 2. days seni p'-us,;ﬂwdays GTANT, for 2 total of days. | Time may by served in any penal mstitution.
[ ] Time mey be: served o coaseculive weekends of we Qays Bach, beginning 18
1} Time may be served in any cliy jaii having aclual confinement, 8 the gefendant's expense. {021} '
| 1 Defendant miy not panicipate in Sherff'y homs oaention/EHR per PCST203.016(). (7773 | ] Work furlough nop sliowed.
2. {1 Perform, days of Cemmunity Lahar {CalTrans, MTA-MAARS, HBT, uraffii removal.beach cieanup, COMMUNEY clearup, o
perfoern days/hours of approved Cormmundly Service, wlith credit for days actusk Sign up for such work ordy al 8 LoUN-approved volunteer cenier or
in the clesk's office. Faflure 1o complele all coun-ordered work withol excuse may resuit in jall. [ This work Is in fieu of the davs of fai soecified in paragraph 1 above
3 (TPayafme nthesumof 5 plis penalty assessments, ar In Aefall Iheredf serve___— adtitional days in County jall, conseciiive, or -
" perform___ days of Cemmunity Labor or Communily Service. [ ] Defendant elocts jafl in liew of fine, Torthwith, conseculive 10.6fi plher ime.
[ ] Fire mary be pald in monthly instatimenls of not less tharn § .. (124} 1 ] Defondors $o report to Finenclal Evalustor 1o work oul a fine payment plan. {163)
4. {| Do nol own, use-or possess dangarous or deadly weapans, including fireams or other concealabie weapons. (230} -{ } The weapon involvad in this rase is ordered
confiscated and destrayed by the arresting agency. (234) |} This profitstion & for 10 years 25 1o any firerrm pursirant to PC §12021{ck). ( )
%, [ ] Bo not use or threaten %o use force or violence against sny person. Do not anndy, harass or melesl any vietim or witness in this case, especially

(043}
i [1sH | — 11100 yards away from and have no comtact with : . . . 1804}
. }]Sta y . 11700 yards fram [} the Jezation of the arrest | } i . (904)
1. |4 Obgef any Praleetive Order issued n this or any cther case. (579) 1} Defendant is serves with a copy of the Pritective Ordar in open court. {876)
3.1 Efiroll within 30 deys and sucoessfulycompiste: . e e {313)

1 nol vin, use, of possess any contrelied substances. or assecisied paraphernalia. except with valid prescriplion, and tay gwey rom piaces wiiere users, buyers
wllers congregats. Do et associate with persans kmown by you 10 be controlies subsiance vsers or seliers, sxcupl wivlle atiending a drug treatmienl program. 1925)
.13 uo ot consufite of passess any aleohofic beverage and stay oul of places where ey are the chlef lem of sale. (S01)
1] {0 not congume of posseys any alcoholic beverages before you Wra age 21, (344)

2 [1Atend___ . Alcohelics / Narcotics [ Sexual Cempulsives Anorymous meelings at (he rate of meeting(s) per week ior weaks. (356M7%

13, { 1 Submit your person and propersy 3 search and seizure a1 any ime of the day or cight any puace ificer, with or wilhout-a wamant, probable catss, of reasonabie susmieien. (576)
14.{ ]} Use only yeut true name, stated 16 be: - {924) Do nal give any fafse infurmatton w any peace officer at any tima. {539}
15,1 ] Do ool associate wilh iy persans known by you to be criminal sireel gang mesabers, affiliales, o associaies, snd s1ay away from all places where you know
- .sUCh parsons congregate. axcapt in an authorized anti-gang program. (918} Obiey any gang injunciron that apjlies 1o you. (349)
1€.} ) Da not own, use, possess, buy of attempl 10 buy, or sell any aerosel paint containers, fel; tip rmarkers, any glass ar mela! scribes, any masenry, glass or carbide dril
hit, any grindlng stone, sny awl, chisel, carbide scribe, 2nd any other device or implement capabile of marking ar marring any property or writing any graffitt. (921)

17, [ 1 Pursuant 10 VG §,13202.6, your drivers license is suspended-tor one year. (247) You are t Surrender your licensg 1a the clerk forhwith, {V anda'.!srn cass) {219
| | License Serfendered.

Provide 2 0NA f»arnr‘le and prinl Impressions pursuani 1o PC § § 286 and 296 1. [780)

pursiant w PC §1202.4(6 (048) T ]in an ampunt fo be delermined el 8 hearing, {(067)
. {0a8) 1) per any finar civli judgient against you. €100 { ] Lishiflly is sdmitied but amaunt is dispuled,

) folla\mn

WG P k all that apply}:
| estiition 100 00, 11% _7/pﬁ §1202.4{b) theough [6). {098}
11 A probg revocal:nn restitulion fine of FT$100,00, [15 .. . per PC 51202.4¢, payment is Slayed untit probation i¢ revokes end senlence imposed.

[} A crirtie prevention fine of $10.00 per PC §1202.5 (PC theft-related snd vandallsm cases)., (ADL SA:CP)
‘ court security fee of $20.00 per PC §1466.8(a)(1). (ADL SA:SF)
. 11 A sex offender fine of [] $200.00 {38 effense] [ 3 $300 {2~ and subsequent offenses) per PC §290.3.
T} Aft administralive screening fee of $25.00 per Govt Code §29550(). (¥ defendant amesied and refeasad by arresting agency.)
{1 A chatian processing fee of $10.00 per Gov't Code 529550{f). (1 defendant arrested and ciied out by the arresting egency.)
[H A criminatjustice administration reimbursemant fee of 5., payable to the local arresting agency, per Gov't Code 529550.1 or Govit Godg §29550.2.

zﬁey ali Jaws ond orddf's of the cour (5413 1] and ruies, fogulations and insruclions of e Probation Department. (542)
Yhalendant acknowiedges that hefshe Lndersiands and accepts the {oregaing derms znd conditions of prabation, (821} .

1 Defendant 10 orderod (3 pay att ney feas, {)in the arount of § 1] inthe amount delermingd by tha Financlel Evatuatar.
1Coums/Alleaations _ f == eurerB1€ dismissedistricken on the People’s motien pursusit 10 Penal Code Section 1385 as ta (his defenganl.
ampliance Dales: Befendant is drdered b appear in parsen on esch of the Jollowing compliance gates, (683)

Surrenter for jalk

- POE/ Progress 1eport i
Py Toes by: '}‘ / M / / ﬂ Restilution Hearing in DiviDopL____
‘ ot

Compuie work/cs by: ) Otrer:
elen@am understands, acceplﬁand,agrm.s lo&a vﬂh tiie tesms and cenditions of his congtionai sentence and agrees o returm o Court as ordered. -
Defendant’s Signature: \ ' Attorney’s Signature: . ‘ 5
Jeterciant's Address: ’ Q ( ;
. WP
efendant’s Telephone: H l!"\l"‘ WF"/ EXHIBIT B

Judgelﬁmmmerufﬂm‘ﬁupenur Coury
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3 - ol

r

SUPERIOR COURT OF CALIFORNIA e

rounry

1o ST

__GOUNTY OF LOS ANGELES Lo ance

PLAINTIFF ) ¥

PEOPLE OF THE STATE OF CALIFORNIA

APR 2 9 2009

SRIET

4 PERIOR COURT

TEFEMDAY, EG CLERK
JOHNAC
p(je& “Lﬂ/\) Q'n’u h\— \i} iw "’,.-m l“("\(
MISDEMEANOR ADVISEMENT OF RIGHTS, RN M

WAIVER, AND PLEA FORM

'BR6 (353
INSTRUCTIONS

Fill out this form If you wish ta plead guilty or no contast to the charges against you.

initiat. the box for each

applicable item only f you understand it, and sign and date the form on page 3. If you have any questions about

your case, the possible sentence, or the information on this form, ask your attorney or the judge.

RIGHT TO AN ATTORNEY

1. | understand that | have ihe right to be represented by an attorney throughout the proceedings. |
understand that the Court will appoint a free attorney for me if | cannot afford to hire ong, but at the
end of the case, | may be asked to pay all or part of the cost of that attornay, if | can afford to. !
understand that there are dangers and disadvantages to glvmg up my nght to an attorney, and that
it 1s almost always unwise fo represent myself, . . o

NATURE OF THE CHARGES (Complete all items vou are nharged with, )
Hderswnd that | am charged with the following oifense{s):

V¢ - Mmf certy  NALUSTD vafe, (s

TYPE (T uF‘f FNL (u\ RO SECTION NURHERS %

i applicable - | understand that | am also charged with having the following brior conviction{s)

3.

ST OFFENSEED]. SREE NUMEERS) ANC BATES:

4. if applicable - | understand that | am also charged with violating the probation order

in the following case(s).
ChE HUWEM;JAND DRTELS)

5. 1undersiand the charge(s) against me, and the possible pleas and defenses,

CONSTITUTIONAL RIGHTS

8. RIGHT TO A JURY TRIAL - } understand that | have the right fo a speedy, public jury frial. At the
trial, | would be presumed innocent, and | could net be cenvicted unless 12 impartiat jurors were
comvinced of my guilt beyond a reasonable doubt. Co e
RIGHT TO CONFRONT WITNESSES - | understand that | have the right to confront and cross-
examine all withesses testifying against me. . . o o

8. RIGHT AGAINST SELFNCRIMINATION - | understand that | have the right to remalin silent and not
incriminate myself, and the right fo testify on my own behaif. | understand that by pleading guilty
or no contest, or admitting prior conviction{s) ot probation violation(s), | am incriminating myself.

9. RIGHT TO PRODUGCE EVIDENCE - | understand that | have the right to present evidences and to have

the Court issue subpoenas to bring into court all witnesses and evidence favorable to me, at no
cost to me., . .

fentaEw: PRULZO0 diev. 1-2008) Continued on reverse

INITIALS &

, >
>

8.

S

e

Ps

/

L5

5

25
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RIGHTS ON CHARGES OF PRIOR CONVICTION(S) AND PROBATION VIOLATION(S) INITIALS ¥

10, If appiicable - | understand that 1 have the right to an attorney, the right to a jury trial, the right to
confront witnesses, the tight against seff-incrimination, and the right to produce evidence for all the y
charges against me, including any charged priar conviction(s} or probation violation(s). However, :

for a charge of violating probation, 1 do not have the right o a jury trial, although | do have the right ‘

toahe_aringbeforeajudge‘. e 0
WAIVER OF RIGHTS
Understanding all this, for all the charges against me. including any prior conviction{s) or probation
violation(s): TRANG
11. i give up my right to an attorney, and | choose to represent myself. (Does not apply if you have an attomey.) i
12. 1giveupmyrightioajurytral, . . . . . . . oo 12, ,Cyv:l
13, | give up my right to confront and cross-examine withesses. . . . . . . . . . . . . .. 13. fé;
14. | give up my right to remain sitent and to not incriminate mysetf. . . . . . . . .. . . . .. 14-/@
15. 1 give up my right to produce evidence and witnesses on my own behalfl. . . . . . . . . . . 15, s

CONSEQUENCES CPF PLEA OF GUILTY OR ND CONTEST
16. Penalty: | understand that the possible consequencaes for the offense(s) charged include the

follp in?: .
0-913* \(f [y LK\W\)
SECTION NUMBER JAL - B, CMAR V' FINE - MR, AR,

OTHER CONBERIENGES ©

A Vo }2(2%)(

SETTION NUMBER JAIL . BN, MAX, FINE - MW, ) MAX.

OTHER GONSEQUBNCES - e e et e bt 512 2 2t 0 st e o 1 B BT R ey B R

o)

SECTION MUMBER JAIL - MIN MAX, FINE - MIN. WX,

OTHER CONSEQUENCES ! -
G

SEGTION HUMBER AL - M. Max. FIME - MM, MAX,

OTHER GONSEOUENCES -

Q
SELTION NURBER JAIL - KN MAK. FINE « N MAX

OTHER CONSEQUENGES

o
SECTION NUMBER JAIL - BN, WA FINE - Ml A

. 16.
CTHER DONSEQUENCES : . - f S

17. 1 understand that in addition to the fine, the Court will add assessments which will significantly
increase the amount ) must pay. | will also be ordered to make restitution and fo pay a restitution

fine of $100 to $1,000, unless the Court finds compelling and extraordinary reasons not 10 impase -
BB fIN8. . . . . e 17}?_)
18. | understand that if | am not a citizen, a plea of guilty or no contest could result in my deportation, f
exclusion from admission to this country, or denial of naturalization. . . . . . . . . . . . . {18 ;ﬁ (D
~76A14EW2 PRU-200 (Rev. 1-2008) See next page Page 7 of 4
; ¢ €
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CONSEQUENCES OF PLEA OF GUILTY OR NO CONTEST (Continued)

19, | understand that a pltea of no contest {nofo confendere) will have exacily the same effect in this
case as a plea of guilty, but it cannot be used against me in & civil iawsuit which is based upon, or
growing out of the act upon which the criminal prosecution is hased, unlass the offensa is
punishable as a felony.

20. tunderstand that any plea entered in th:s case may be gmunds for wolatmq praba’tmh or pdmla
which has previously been granted to me in any other case. C e e e

PLEA(S)

21. |hereby freely art? voluntarily plead SMQ \{T o the following:
P \(‘(f H 4j GU(LT'Y 0 ~ONTEST

ST Cwmerf”
22. understand ihat | have the right to a delay of from 6 hours to B days prior to being sentenced. |
give up this right and agree to be sentenced at this time. . C e

23. if applicable - | freely and voluntarily admit the prior conviction(s) [ listed on this form. { understand
that this admission will increase the penaltles which are Imposed on me.

24. if applicable « | freely and voluntanly admit the probation violation(s) [ listed on this form and give
- up my right to a hearing before a judge regarding the probation violation(s). :

25. If applicable - | understand that | have the right to enter my plea before, and fo be sentenced by, a

_ judge. | give up this right and. agree.to. enter my. plea before, and to-be semtenced by, . o~ -

TE'MFORARY JUD‘C‘F 5 NAME

CINITIALS W |

** DEFENDANT’S SIGNATURE:C, - W DATE: Sﬂ/ 2-2/0%

4

ATTORNEY'S STATEMENT

I am the attorney of record for the defendant. | have reviewed the form and any addends with my client. | have
explained each of the defendart’s rights to the defendant and answered all of the defendant’s questions with
regard to this plea. 1 have also discussed the facts of the defendant's case with the defendant, and explained the
consequences of this plea, the elements of the offanse(s), and the possible defenses. | conour in this plea and in

the dpfendantu,ié@ﬂ to waive his or het constitutional rights.

’”ﬂ e Y >9/0f

SIGHATURE OF DEF—E?NTS ATTGRNEY ‘ OATE

76A14EW2 PRU-200 (Rev. 1-2008) Continuad on reverse
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INTERPRETER'S STATEMENT (if applicable)

I, having been swarn or having a written oath on file, certify that | truly translated this form {o tha defendant in the
language indicated betow, The defendant slated that (s)he undersivod the contents of the form, and then (s)he
initiatad and signed the form.

Language: L] Spanish  [_] Other (specify):

COURT INTERPRETER'S SIGNATURE TYPE OR PRINT NAME OATE

COURT'S FINDINGS AND ORDER

The Court, having reviewed this form and any addenda, and having questoned the defendant concerning the
defendant’s constitutional nights and the defendant’s admisslon of prior conviction(s) and probation violation(s), if
any. finds that the defendant has expressly, knowingly, understandingly and intefligently waived his or her
" constititional rights. THe Court finds thaf the defendanit’'s pled(s) and admisslon(s) are freely and voluntarily
- made-with-a understarding of-the-nature-and-consequences-thereof -and-that there-is-a-factual -basis for the -
plea(s). The Court accepts the defendant’s plea(s), the defendant's admission of prior conviction(s) and
probation violation(s}, if any, and orders this form filed and mcorporated in the docket by reference as though fuity

set forth therein.
1 /o7

ol

[B/Judge of the Superlor Court : DATE
[T} Yemporary Judgs of the Superior Cour

78A14EW2 PRU-200 (Rev. 12008} : ' Page 4 of 4
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES
DEPARTMENT NC-2 HON. CARLOS E. VELARDE, JUDGE

THE PEOPLE OF THE STATE OF CALIFORNIA, )
PLAINTIFF, §

VS, . NO. 9BR0O1353
PRESTON SMITH, %
DEFENDANT . :

REPORTER'S TRANSCRIPT OF PROCEEDINGS
WEDNESDAY, APRIL 29, 2009

APPEARANCES:
FOR THE PLAINTIFF: DENNY WEI

DEPUTY CITY ATTORNEY
FOR THE DEFENDANT: MARK ZAVIDOW

ALTERNATE PUBLIC DEFENDER

. fﬂﬁ'!iiﬁw5j? |
COPY o, B

CSR NO. 5164
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10
11
12
13
14
15
16
17
18
12
20
21
22
23
24
25
26
27

28

\ 1
CASE NUMBER: 9BRO1353
CASE NAME: PEOPLE VS. PRESTON SMITH
BURBANK, CA WEDNESDAY, APRIL 29, 2009
DEPARTMENT NC-2 HON. CARLOS E. VELARDE, JUDGE
COURT REPORTER; LYNN M. EVANS, CSR NO. 5164
TIME: 10:09 A.M.
--000-~

THE COURT: PRESTON SMITH.
MR. ZAVIDOW: IT IS, YOUR HONOR.
HE TS PRESENT.
THE COURT: COUNSEL, GIVE ME A MOMENT TO PREPARE THE
SENTENCING SHEET.
MR. ZAVIDOW: THANK YOU,
(RRIEF PAUSE.)
THE COURT: HOW MANY DAYS HAS HE BEEN IN CUSTODY,
COUNSEL? IS THIS A TIME-SERVED SITUATION?
MR. ZAVIDOW: IT IS, YOUR HONOR. - AND THIS WOULD BE
FROM -~ SO WE'RE TALKING ABOUT 20 DAYS.
THE COURT: TWENTY DAYS ACTUAL.
MR. ZAVIDOW: YES.
MR. WEI: SO 30,
(BRIEF PAUSE.)
THE COURT: OKAY. PRESTON SMITH?
THE DEFENDANT: YES, SIR.
THE COURT: MR. SMITH, I THINK WE HAVE A SETTLEMENT ON
YOUR CASE, AND I'D LIKE TO GO OVER THE TERMS OF THE SETTLEMENT
SO YOU KNOW EXACTLY WHAT YOU ARE PLEADING TO AND THE
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CONSEQUENCES OF YOUR PLEA.
' I'M HOLDING THIS GREEN WAIVER FORM IN MY HAND.
ARE THESE YOUR INITIALS AND SIGNATURE ON THIS GREEN FORM?

THE DEFENDANT: YES, YOUR HONOR.

THE COURT: THAT INDICATES THAT AS PART OF THE
SETTLEMENT, YOU ARE GIVING UP CERTAIN CONSTITUTIONAL RIGHTS
THAT ARE LISTED IN THIS FORM, IS THAT CORRECT?

THE DEFENDANT: VES.

THE COURT: AND UNDER THE TERMS OF THE SETTLEMENT,
YOU'LL BE PLEADING TO TWO COUNTS. YOU'LL BE PLEADING TO
COUNT 2, A VIOLATTON OF PENAL CODE SECTION 148(A)(1), THAT You
DID WILLFULLY RESIST OR DELAY AN OFFICER FROM DISCHARGING HIS
DUTIES.

AND IN COUNT 3, A VIOLATION OF 11550(A) OF THE
HEALTH AND SAFETY CODE, THAT YOU DID WILLFULLY AND UNLAWFULLY
USE AND YOU WERE UNDER THE INFLUENCE OF A CONTROLLED
SUBSTANCE, TO WIT, COCAINE.

DO YOU UNDERSTAND THE NATURE OF THE CHARGES YOU
ARE PLEADING TO?

THE DEFENDANT: YES, SIR.

THE COURT: THEY ARE BOTH MISDEMEANORS?

THE DEFENDANT: YES, SIR. YES, YOUR HONOR.

THE COURT: IF YOU PLEAD TO THOSE TWQ CHARGES, THEN
YOU'LL BE PLACED ON SUMMARY PROBATION FOR TWO YEARS. YOU'LL
RECEIVE A SENTENCE OF 30 DAYS IN THE COUNTY JAIL; HOWEVER,
YOU'LL RECEIVE CREDIT FOR 20 PLUS 10 -~ IN OTHER WORDS, TIME
SERVED ~-- AND OTHER STANDARD CONDITIONS OF PROBATION, AND THE
CONDTTIONS WILL RUN CONCURRENT, THAT'S TO EACH OTHER, AND THEN
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WE'LL BE DISMISSING THE OTHER CHARGES, THAT'S COUNTS 1 AND 4.
DO YOU UNDERSTAND?

THE DEFENDANT: YES, YOUR HONOR.

THE COURf: AS TO COUNT 2, A VIOLATION OF 148(A) (1) OF |
THE PENAL CODE, A MISDEMEANOR, HOW DO YOU PLEAD?Y

THE DEFENDANT: GUILTY, YOUR HONOCR.

THE COURT: AND AS TO COUNT 3, A VIOLATION OF 11550(A)
OF THE HEALTH AND SAFETY CODE, ALSO A MISDEMEANOR, HOW DO YOU
PLEAD? _

THE DEFENDANT: NO CONTEST, YOUR HONOR.

THE COURT: LET THE RECORD SHOW THE COURT HAVING
QUESTIONED THE DEFENDANT CONCERNING HIS CONSTITUTIONAL RIGHTS,
WAIVERS, PLEAS AS TO BOTH COUNTS, CONSEQUENCES, THE COURT TS
SATISFIED AND WILL ACCEPT THE PLEAS.

MR. ZAVIDOW: YES. COUNT 3 IS THE ONE TO WHICH HE
PLED NO CONTEST.

THE COURT: YES.

MR. ZAVIDOW: AND THE COURT COULD AMEND THAT, IF HE
WANTS TO, ON THE GREEN SLIP THAT WAS TURNED IN. IT INDICATES
GUILTY, GUILTY AS TO COUNT 2.

THE COURT: GUILTY AS TO 148. |

MR. WEI: YOUR HONOR, WE CAN'T. SINCE IT'S ONE WAIVER
FORM, HE'LL HAVE TO PLEAD GUILTY TO COUNT 3.

THE DEFENDANT: GUILTY, YOUR HONOR.

THE COURT: SO WE HAVE GUILTY AS TO BOTH COUNTS,
COUNSEL, IS THAT CORRECT?

MR. ZAVIDOW: I DON'T BELIEVE THAT THAT'S NECESSARY.

I THINK THE COURT COULD ACCEPT HIS ORAL NO CONTEST AND JUST
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LET IT BE.
MR. WEI: I WOULD -- I'M ASKING FOR GUILTY ON BOTH.
THE COURT: WE'LL NEED A SECOND WAIVER FORM.
MR. ZAVIDOW: OKAY. GUILTY. FINE.
THE COURT: GUILTY AS TO BOTH COUNTS, THE RECORD WILL
SO INDICATE.
IS THE DEFENDANT READY FOR SENTENCING, NO LEGAL
CAUSE? ‘
MR. ZAVIDOW: YES. |
THE COURT: THE DEFENDANT HAVING PLED TO COUNTS 2
AND 3, VIOLATION OF PENAL CODE SECTION 148(A) (1), AND
COUNT 3, HEALTH AND SAFETY CODE SECTION 11550(A), THE SENTENCE
OF THE COURT AND THE CONDITIONS RUN CONCURRENT.
IMPOSITION OF SENTENCE IS SUSPENDED. HE'S PLACED ON SUMMARY
PROBATION FOR TWO YEARS UNDER THE FOLLOWING TERMS AND
CONDITIONS: ‘
HE'S TO SERVE 30 DAYS IN THE COUNTY JAIL.
HE'LL RECEIVE CREDIT FOR 20 PLUS 10; IN OTHER WORDS, TIME

- SERVED,

HE'S NQT TO OWN, USE, POSSESS ANY CONTROLLED
SUBSTANCE OR ASSOCIATED PARAPHERNALIA EXCEPT WITH A VALID
PRESCRIPTION, AND STAY AWAY FROM PLACES WHERE BUYERS, USERS
AND SELLERS CONGREGATE. _

DO NOT ASSOCIATE WITH PERSONS KNOWN BY YOU TO
BE CONTROLLED SUBSTANCE ABUSERS OR SELLERS EXCEPT WHILE
ATTENDING ANY DRUG TREATMENT PROGRAM,

THE DEFENDANT IS ORDERED TO PAY A RESTITUTION

FINE OF $100, A PROBATION REVOCATION RESTITUTION FINE OF $100.
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THAT'S STAYED UNLESS PROBATION IS REVOKED. A COURT SECURITY
FEE OF $20. HE'S TO OBEY ALL LAWS AND ORDERS OF THE COURT.
DO YOU UNDERSTAND AND ACCEPT THE TERMS AND
CONDITIONS OF PROBATION?
THE DEFENDANT: YES, YOUR HONOR.
"THE COURT: IS THERE A MOTION AS TO COUNTS 1 AND 47
MR. WEI: YES. 1385 PER PLEA.
THE COURT: GIVE HIM A YEAR TO PAY THE FEES TO THE
COURT, COUNSEL?
MR. ZAVIDOW: YOUR HONOR, THAT'S FINE.
THE COURT: 4-29-10.
MR, ZAVIDOW: YOUR HONOR, I DO WANT THE COURT TO KNOW
THAT HE'S GOING TO BE IN CUSTODY ON ANOTHER MATTER THAT WILL
MAKE IT VIRTUALLY IMPOSSIBLE THAT HE MEETS THAT DEADLINE, BUT
I DON'T KNOW WHAT ELSE YOU CAN DO.
MR, WEI: WE'LL EXTEND THE DEADLINE, THAT'S THE BEST
WAY . '
HOW LONG WILL HE BE IN CUSTODY? |
THE COURT: IF HE DOESN'T PAY, IT WILL GO TO CIVIL
COLLECTION WITH THE COURT. THERE IS NO FINE, AT LEAST THAT'S
MY UNDERSTANDING.
MR. ZAVIDOW: OKAY,
THE COURT: THAT IS THE SENTENCE OF THE COURT.
I GUESS THE ONLY -~ NO. STRIKE THAT. HE HAS
TIME SERVED,
(PROCEEDINGS CONCLUDED.)
--000~-
//
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1 SUPERTOR COURT OF THE STATE OF CALIFORNIA
2 FOR THE COUNTY OF LOS ANGELES
3 | DEPARTMENT NC-2 HON. CARLOS E. VELARDE, JUDGE
4
5

7 THE PEQPLE OF THE STATE OF CALIFORNIA,

8 PLAINTIFF,
9 VS, NO. 9BRO1353
10 PRESTON SMITH,
| REPORTER'S

11 DEFENDANT. CERTIFICATE
12

13

14 I, LYNN M. EVANS, OFFICIAL REPORTER OF

15 THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, FOR THE
16 COUNTY OF LOS ANGELES, DO HEREBY CERTIFY THAT THE

17 FOREGOING PAGES 1 THROUGHwiz INCLUSIVE, COMPRISE A

18 FULL, TRUE, AND CORRECT TRANSCRIPT OF THE PROCEEDINGS
19 HELD IN THE ABOVE-ENTITLED MATTER ON WEDNESDAY,

20 | APRIL 29, 2009.
75"

21 | DATED THIS b@ﬁ? DAY OF JANUARY, 2011.
22 '
: % 4
e UM 71/1 Lo
NN M. EVANS
25 OF TCIAL REPORTER
CSR NO. 5164, RMR, CRR
26
27
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DAVID D, LAWRLNCE State Bar No. 123039
dlawrence@lbaalaw
DENNI ONZALES State Bar No. 59414

1\Fonzale: N(c%&baclaw .com
YSTER State Bar No. 225307
noygter@lbaclaw.c

LAWRENCE BEACH ALLEN & CHOI, PC
100 West Bloadway, Suite 1200

Glendale, California 91210-1219

Telephone No. (818) 545-1925

Facsimile No. (818) 545-1937

Attorne gs for Defendant
Burbank Police Department Officer Gunn
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Femd ek
3 = O

PRESTON SMITH, an individual, Case No. CV 10-8840 VBF (AGRx)

f—t
G

Plaintiff, Honorable Valerie Baker Fairbank

_ STIPULATION FOR AN ORDER
Vs, STAYING THE CASE, VACATING
THE TRIAL, AND VACATING
ALL PRE-TRIAL DATES

—_
oo b

CITY OF BURBANK: BURBANK
17 | POLICE DEPARTMENT; ,
BURBANK POLICE DFPARTMENT Trial Date: November 8, 2011
18 | OFFICER GUNN; BURBANK Time: 830 a.m.
POLICE DEPARTMENT OFFICER )} Couriroom: 9
19 { BAUMGARTEN: BURBANK
POLICE DEPARTMENT QFFICER
20 | EDWARDS; AND DOES I
THROUGH 100, INCLUSIVE

22 Defendants.

24 | 'TO THE CLERK OF THE COURT, ALL INTERESTED PARTIES AND
25 | THEIR ATTORNEYS OF RECORD:

26 {1/

27 (1

28 1/
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Plaintiff PRESTON SMITH (hereinafter “Plaintiff’) and Defendants CITY
OF BURBANK, BURBANK POLICE DEPARTMENT, OFFICER
BAUMGARTEN, OFFICER EDWARDS, and OFFICER GUNN (hereinafter
“Defendants™), through their respective attorneys of record, hereby enter into the
following stipulation:

1. This litigation relates to the April 10, 2009 arrest of Plaintift
PRESTON SMITH by officers from the Burbank Police Department.

2. On April 29, 2009, Plaintiff PRESTON SMITH pled guilty to
violating California Penal Code § 143(a)(1) as a result of the arrest. This
conviction has not been expunged, withdrawn, or overturned.

3. Counsel for all parties have been advised and believe that the Los
Angeles Sheriff's Department is currently conducting a criminal investigation
into the allegations made by Mr. Stnith concerning his arrest.

4.  Plaintiff recently noticed the depositions of all three individual
Defendants. The depositions were noticed for March 3, 2011 and March 8, 2011.

5. After meeting and conferring on these issues, all counsel agree that
the individual Defendants cannot be deposed until the Los Angeles Sheriff’s
Department has completed its investigation, because of the officers’ Fifth
Amendment rights.

6.  The parties are not certain when the investigation conducted by the
I.os Angeles Sheriff’s Departmeﬁt will be completed. Furthermore, the parties
cannot control when the investigation of the Los Angeles Sheriff’s Department
will be completed.

7. To allow for the completion of this investigation without intertering
with the Fifth Amendment rights of the individual Defendants, the parties
respectfully request that the Court vacate all {rial and pretrial dates until the
investigation has been completed.

8.  The parties disagree as to the issues set forth in paragraphs 9 and 10
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1 §| of this Stipulation. The parties’ respective positions are set forth below.

£

9.  Defendants request that the Court stay all proceedings with the
exception that the Court allow the filing and hearing of motions pursuant to Rule
12(c) of the Federal Rules of Civil Procedure, focused on whether Plaintiff's
claims are barred by his conviction for violating California Penal Code §
148(a)(1) under the doctrine set forth in Heck v. Humphrey, 512 U.8. 477,114
S.Ct. 2364 (1994), heteinafter “the Heck motions”. Defendants contend that the
Heck motions will be based upon the pleadings in this action and the court file in
the underlying criminal action against Plaintiff PRESTON SMITH. Defendants

10 | further contend that Plaintiff does not need to conduct discovery to oppose the

oo ~3 N A B s

11§ Heck motions.

12 10.  Plaintiff requests that the Court stay all proceedings in this matter

13 || until the investigation has been completed. Plaintiff contends that the depositions
14 (ﬁ" the individual Defendants must be completed before Plaintiff can oppose the
15 | Heck motions. |

16 11.  Ifthe Court is inclined to agree with the position set forth by

17 || Defendants in paragraph 9 of this Stipulation, the parties propose a hearing date
18 || of May 16, 2011 for the Heck motions.

19 12.  The parties jointly propose a schedule in which the parties will

20 | submit a Joint Status Report to this Court by May 16, 2011 advising the Court as
21 | to whether the investigation being conducted by the Los Angeles Sheriff’s

22 | Department has been completed. The parties will submit further Joint Status

23 | Reports evéry 60 days thereafier until the investigation being conducted by the

24 | Los Angeles Sheriff’s Department has been completed.

25 13.  Plaintiff’s counsel is scheduled for surgery on March 9, 2011, and
26 |l has been advised by his surgeon, Dr, Andrew Dal.io, that he will not be able to
27 1| work for a minimum of four weeks following surgery. Should the Court schedule

28 | the Heck motions without providing Plaintiff an opportunity to depose the
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Defendant pol:ce officers, end in v:ew of counsel’s ex*cemded recovery parmd
following surgety, ?Iamuff P opﬂses Mey 16,2011 as the hearing daw for the
‘Heck motlons. Defendants ere amensble to-this reqw._est ,

Thé parties respectfully request that the Court siiter an Order consistent
‘with thlg Stipulation.
Da‘tedf Febmary 3‘{2011 _ LAW OFFIC‘ES GF MANUEL H MILLER
A Professicna] Corpomhon
; SEUleT
At‘tomev for Pla ntiff
Preston Smitdy
Dated: February 28,2011 LAWRENCE BBACH ALLEN & CHOL PC
By
Atroy
Bub Mment Ofﬁcar Gun,n
A Dot Februdry 2011  DENNIS A BARLOW
: e SO ‘ City Anoriey.
arol A, u'm a
Sr, AsgT ta T City formey
C arf: ent: aﬁlurb%.%bl%gk ?&ah f%cers
1T}
Adgm Baumgarten and Mzchael Edwards
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1 | Defendent police officers, and in view of counsel’s extended recovery period
2 | following srgery, PlaiotifF proposes May 16, 2011 as the hearing date for the
3 Heokmatmns, Defendants are amenable o this request. )
4 The parties respactfully request that the Couit enter an Opder cons:stent
5 || with this Stipulation, :
7| Dafed: Febry- -, 2011 LAWOFFICES OF MANUED H/MILLER |-
8 * A Professionial Corperstion
ny - - Ammeya%a? Plﬁ%ﬁfrf
19 . . Preszan Smnh
14 | Dated: February __, 2011 LAWRENCE BEACH ALLEN & CHOI, PC
15 '
16
174,
3 I
)
50 Dateds Febm'@\ry% 2011
2
23 T ""‘~umtsmn‘ _
24 : . SE@AS% Bta.ﬂfwt.}éa%styliut;‘gm Poﬁc
25 . : dp mglggkmgaﬂen ai{\d %/Ifcehael gg{f?ards
26
27
28
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES —- GENERAL

case No. CV 10-8840-VBF (AGRx) Dated: May 13, 2011

Title: Preston Smith -v- City of Burbank, et al.

DRESENT: HONORABRLE VALERIE BAKER FAIRBANK, U.S. DISTRICT JUDGE

Joseph Remigio None Present
Courtroom Deputy Court Reporter
ATTORNEYS PRESENT FOR PLAINTIFFS: ATTORNEYS PRESENT FOR DEFENDANTS:
Ngne Present None Present
PROCEEDINGS (IN CHAMBERS): COURT ORDER RE DEFENDANT GUNN’S MOTION
: FOR JUDGMENT ON THE PLEADINGS ({DKT.
#21)

pursuant to Rule 78 of the Federal Rules of Civil Procedure and
Local Rule 7-15, the Court finds that this matter is appropriate for
decision without oral argument. Accordingly, the hearing set for May 16,
2011 at 1:30 p.m. is vacated and the matter taken off calendar.

I, RULING

The Court has received, read, and considered Defendant Gunn's Motion
for Judgment on the Pleadings (dkt. #21); Plaintiff’s Presteon Smith’s
Opposition (dkt. #27); and Defendant’s Reply (dkt. #28).

For reasons described more fully below, the Court rules as follows:

(1) DENIES the Motion for Judgment on the Pleadings as to Plaintiff’s
First Cause of Action for Violation of 42 U.S.C. § 1983. Defendant has
not sufficiently shown that Plaintiff’s First Cause of Action is barred
by Heck v. Humphrey, 512 U.S. 477 (1994) .

(2) DENIES the Motion for Judgment on the Pleadings as to Plaintiff’s
Second Cause of Action for Violation of California Civil Code §& 52.1,

MINUTES FCRM 20 Initials of Deputy Clerk jre
CIVIL - GEN
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Third Cause of Action for Intentional Infliction of Emoticnal Distress
and Fourth Cause of Action for Assault and Battery. As Defendant has not
sufficiently shown that Plaintiff’'s Section 1983 cause of action is
varred by the Heck doctrine, Defendant has also not shown that
Plaintiff’s state law causes of action are barred. Yount v. City of
Sacramento, 43 Cal. 4th 885 (2009).

IX. BACKGROUND

Plaintiff Preston Smith alleges that on April 10, 2009, Plaintiff
and other individuals were being questioned by officers from the Burbank
Police Department as they were walking in the vicinity of a liguor store
in Burbank., Compl. 4 16 (dkt. #1). Plaintiff alleges that, after being
questioned by Officer Gunn, he was “tasered” in his lower back by Officer
Gunn, causing Plaintiff to fall on the ground and become immobilized. Id.
q 17. “While lying immobilized on the ground, face down, Plaintiff
verbally surrendered and told Defendant Gunn ‘OK, you’ve got me.’
Plaintiff remained face down on the ground and did not attempt to move or
te stand up, at which time Defendant Gunn ‘tasered’ him and second and
third time, causing Plaintiff to have convulsions.” Id. Plaintiff alleges
that Defendant then tasered him three additional times. Id. 99 17-18.
plaintiff does not dispute the lawfulness of his arrest, nor does he
dispute that he resisted arrest. However, Plaintiff alleges that Cfficer
Gunn used excessive force as Plaintiff was being restrained and placed in
handcuffs. Id.

On April 14, 2009, a four-count misdemeanor complaint was filed
against Plaintiff in the Los Angeles Superior Court. See Defendant Gunn's
Request for Judicial Notice' (“RJN”), Ex. A (dkt. #23). Count II of the
complaint alleged that Plaintiff "did willfully and unlawfully resist,
delay or obstruct a public officer discharging or attempting to discharge
any duty of his office or employment,” a violation of California Penal
Code § 148(a) (1) . Id. It alleged that Plaintiff committed the following
scts of resistance: (1) Plaintiff ran from Officer Gunn during a lawful
detention and despite orders to stop; (2) Plaintiff used elbows and hands
in a fist to strike Officers Baumgarten, Edwards, Joel, Rodriguez and
Gunn during the Officers’ attempt to lawfully restrain Plaintiff; (3)
pPlaintiff flailed arms and kicked legs when Qfficers Baumgarten, Edwards,
Joel, Rodriguez and Gunn tried to detain him. Id. at 1-2.

| The Court GRANTS Defendant’s Request for Judicial Notice (dkt.
#23) of Exhibits A-D. See Fed. R. Evid. 201 (b}.
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On April 29, 2009, Plaintiff pled guilty to vioclating Count II of
the complaint - California Penal Code § 148(a) (1) . See Ex. A (Criminal
Complaint); Ex. C (Misdemeancr Advisement of Rights, Waiver, and Plea
Form), Ex. D (Criminal Transcript). Plaintiff signed a document entitled
“"Misdemeanor Advisement of Rights, Waiver, and Plea Form”, which
acknowledges the guilty plea. See RJN, Ex. C. Plaintiff’s plea was
approved by the Court. See RJIN, Ex. B (Sentencing Memorandum); Ex. D
(Criminal Transcript).

In this action, Plaintiff alleges four causes of action against
Defendants City of Burbank, Burbank Police Department and Burbank Police
Officers Baumgarten, Edwards and Gunn: (1) Violation of 42 U.85.C. § 1983;
(2) Violation of California Civil Code § 52,1: (3) Intentional Infliction
of Emotional Distress; and (4) Assault and Battery {dkt. #1).

I1l. ANALYSIS
A. Legal Standard

Fed. R. Civ. P. 12(c) provides that “[a]fter the pleadings are
closed — but early enough not to delay trial — a party may move for
judgment con the pleadings.” “Judgment on the pleadings is proper when the
moving party clearly establishes on the face of the pleadings that no
material issue of fact remains to be resolved and that it is entitled to
judgment as a matter of law.” Hal Roach Studios, Inc. v. Richard Feiner
and Co., Inc., 896 F.24d 1542, 1550 (9th Cir. 1990). As explained more
fully below, the Court finds that the Motion does not show that this
standard has been met.

B. First Cause of Action: Violation of 42 U.S8.C. § 1983

The Court DENIES Defendant Gunn’s Motion for Judgment on the
Pleadings as to Plaintiff’s First Cause of Action for Violation .of 42
U.5.C. § 1983, :

When a plaintiff who has been convicted of a crime under state law
seeks damages in a § 1983 suit, “the district court must consider whether
a judgment in favor of the plaintiff would necessarily imply the
invalidity of his conviction or sentence; if it would, the complaint must
be dismissed unless the plaintiff can demonstrate that the conviction or
sentence has already been invalidated.” Heck v. Humphrey, 512 U.S. 477,
487 (1994) .“But if the district court determines that the plaintiff's
action, even if successful, will not demeonstrate the invalidity of any
outstanding criminal judoment against the plaintiff, the acticn should be
allowed to proceed . . . . Id.

MINUTES FORM 90 Initials of Deputy Clerk ire
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In this case, Plaintiff pled guilty to a violation of California
penal Code § 148(a) (1). Section 148(a) (1) provides: “Every person who

willfully resists, delays, or obstructs any . . . peace officer . . . 1in
the discharge or attempt to discharge any duty of his or her office or
employment, . . . shall be [guilty of a misdemeanor].” For a conviction

snder § 148(a) (1) tec be valid, the defendant must have “resistled],
delayled], or obstructed[ed!” a police officer in the lawful exercise of
his or her duties. The lawfulness of the officer’s conduct is an
essential element of the offense under § 148 (a) (1). See People v. Curtis,
70 Ccal.2d 347, 354-56 (19269) (“an offiger may only use reascnable force

to make an arrest or to overcome resistance”) .

Plaintiff alleges that, after being questioned by Defendant Gunn,
Plaintiff was tasered in his lower back by Defendant Gunn, “causing
Pilaintiff to fall to the ground and become immobilized. While lying
immobilized on the ground, face down, Plaintiff verbally surrendered and
told Defendant Gunn ‘0K, you’ve got me.’ Plaintiff remained face down on
the ground and did not attempt to move or to stand up, at which time
Defendant Gunn ‘tasered’ him and second and third time, causing Plaintiff
to have convulsions.” Compl.  17. Plaintiff alleges that Defendant then
tasered nim three additional times. Id. 19 17-18,

To find that on the face of the Complaint, no material issue of fact
remains to be resolved, Hal Reach Studios, Inc.., 806 F.2d at 1550,
Defendant would need to show that he used reasonable force in arresting
Plaintiff or in overcoming Plaintiff’s resistance. People, 70 Cal.2Z2d at
354-56. The test for whether force is reasonable or excessive is “whether
the officers’ actions are ‘cbjectively reasonable’ in light of the facts
and circumstances confronting them, without regard to their underlying
intent or motivation.” Graham v. Cooper, 490 U.S. 386, 397 {(1989).

The Court finds that Defendant has not sufficiently shown that his
actions were objectively reasonable, such that no material issue of fact
remains to be resolved. See Hooper v. County of San Diego, 629 F.3d 1127,
1133 (9th Cir. 2011) (“[Wie conclude that a conviction under California
Penal Code § 148(a) (1) does not bar a § 1983 claim for excessive force
under Heck when the conviction and the § 1983 claim are based on
different actions during ‘one continuous transaction.’”). Dafendant has
not provided adequate authority or evidence showing that he did not use
excessive force in arresting Plaintiff or in overcoming Plaintiff’s
resistance. A holding that the use of the taser was excessive force would
not “negate the lawfulness of the initial arrest attempt, or negate the
unlawfulness of [Plaintiff’s] attempt to resist it . . . . Yount v. City
of Sacramento, 43 Cal. 4th 885, 89% (2009) {internal citations and
quotations omitted).
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Accordingly, the Court DENIES Defendant Gunn’s Motion for Judgment
on the Pleadings as to Plaintiff’s First Cause of Action for Viclation of
42 G.5.C. § 1983.

C. Second Cause of Action: Viclation of California Civil Code §
52.1; Third Cause of Action: Intentional Infliction of Emectional
Distress; Fourth Cause of Action: Assault and Battery

Defendant contends that Plaintiff’s state law claims are also barred
by his conviction for vioclation § 148 (a) (1), as the California Supreme
Court has applied the Heck principle to claims brought under California
law. Yount, 43 Cal. 4th at 202 (“[W]e cannot think of a reason to
distinguish between section 1983 and a state tort c¢laim arising from the
same alleged misconduct . . . .").

However, as Defendant has not sufficiently shown that the Heck
doctrine bars Plaintiff’s First Cause of Action for Violation of 42
U.8.C. § 1983, the Court finds that Defendant has also not shown that
Plaintiff’s state law claims are barred.

Accordingly, the Court DENIES Defendant Gunn's Motion for Judgment
on the Pleadings as to Plaintiff’s Second Cause of Action for Violation
of California Civil Code § 52.1, Third Cause of Action for Intentional
Infliction of Emotional Distress, and Fourth Cause of Action for Assault
and Battery.

IT IS SO ORDERED,
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